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No. 2007AP1198
(L.C. No. 2006CV19)

STATE OF W SCONSI N : I N SUPREME COURT

Kenosha Professional Firefighters, Local 414,
| AFF, AFL-CI O and Alan M Horgen,

Petitioners-Appellants-Petitioners, FI'LED
V. JUN 17, 2009
City of Kenosha and Steve Stanczak, in his David R Schanker

capacity as Personnel Director of the City of derk of Supreme Court

Kenosha and custodi an of its personnel records,

Respondent s- Respondent s.

REVI EW of a decision of the Court of Appeals. Reversed and

r emanded.

11 SHI RLEY S. ABRAHAMSBON, C. J. We review an unpublished
decision of the <court of appeals dismssing for lack of
jurisdiction an appeal from two decisions of the Circuit Court
for Kenosha County, WIbur W Warren, |11, Judge.? Kenosha
Prof essional Firefighters, Local 414, |AFF, AFL-CIO and Alan M

Horgen (collectively "the firefighters") appealed to the court

! Kenosha Prof'l Firefighters v. Gty of Kenosha, No.
2007AP1198, unpublished slip op. (Ws. C. App. My 28, 2008).
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of appeals from a January 19, 2007, decision of the circuit
court denying the firefighters' application for attorney fees,
statutory danages, and costs, as well as froman April 26, 2007,
decision of the circuit court denying the firefighters' notion
to reconsider the January 19, 2007, deci sion. The firefighters
brought their appeal to the court of appeals pursuant to Ws.
Stat. § 808.03(1) (2005-06),2 governing appeals as of right from

final judgnents or orders of the circuit court.?

2 All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.

® Wsconsin Stat. § 808.03(1) provides in full as follows:

Appeals as of right. A final judgnent or a final order
of a circuit court may be appealed as a matter of
right to the court of appeals wunless otherw se
expressly provided by |aw A final judgnent or final
order is a judgnent, order or disposition that
di sposes of the entire matter in litigation as to one
or nore of the parties, whether rendered in an action
or special proceeding, and that 1is one of the
fol | ow ng:

(a) Entered in accordance with s. 806.06(1)(b) or
807.11(2).

(b) Recorded in docket entries in ch. 799 cases.

(c) Recorded in docket entries in traffic regulation
cases prosecuted in circuit court if a person
convicted of a violation nay be ordered to pay a
forfeiture.

(d) Recorded in docket entries in municipal ordinance
viol ati on cases prosecuted in circuit court.

A separate provision, Ws. Stat. § 808.03(2), governs
perm ssive appeals frominterlocutory judgnments or orders of the
circuit court. Section 808.03(2) is not at issue in the present
case.
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12 The court of appeals determned (1) that the circuit
court's January 19, 2007, decision represented its final order
denying the firefighters' application for attorney fees,
statutory damages, and costs; (2) that the firefighters failed
to appeal tinmely from that final order; and (3) that the court
of appeals therefore lacked jurisdiction to review the
January 19, 2007, decision and the issues decided therein.* The

court of appeals also concluded that under Ver Hagen v. G bbons,

55 Ws. 2d 21, 197 N.W2d 752 (1972), the firefighters have no
right of appeal from the circuit court's April 26, 2007,
deci sion denying the firefighters' notion for reconsideration.”®
13 The City of Kenosha agrees with the court of appeals
and argues that the firefighters' appeal to the court of appeals
was tardy. The City urges that the circuit court's January 19,
2007, decision was a final order and that the appeal from that
deci sion was too |ate. It also argues that pursuant to the Ver
Hagen case, the circuit court's April 26, 2007, decision did not

extend the time for appeal.

“ See Ws. Stat. § (Rule) 809.10(1)(e) ("The notice of
appeal nust be filed within the time specified by |aw The
filing of a tinely notice of appeal is necessary to give the
court jurisdiction over the appeal.").

® In Ver Hagen v. G bbons, 55 Ws. 2d 21, 26, 197 N.W2d 752
(1972), this court held that "although a party may nove the
trial court to reconsider its orders or judgnents . . . [the
party] nust present issues other than those determ ned by the
order or judgnent for which review is requested in order to
appeal from the or der ent ered on t he not i on for
reconsi deration.”
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14 The firefighters agree wwth the Gty that the court of
appeal s should have dismssed the appeal. The firefighters
argue, however, that the dism ssal should be w thout prejudice.
Consistent with their position in the court of appeals, the
firefighters contend that the two circuit court decisions from
which they appealed to the court of appeals are not final
judgnents or final orders for purposes of appeal. They reason
that the circuit court's two decisions relating to attorney
fees, statutory damages, and costs cannot be final because the
circuit court has not yet entered a final, appeal able judgnent
or final order disposing of the firefighters' under | yi ng
litigation against the Cty relating to the release of public
records. Under the firefighters' reasoning, their appeal should
be dismssed without prejudice so that the firefighters my
appeal again upon entry of final judgnents or orders disposing
of the underlying litigation and the firefighters' request for
fees, damages, and costs. According to the firefighters,
al though their appeal was properly dismssed, the court of
appeals erred in dismssing their appeal with prejudice.

15 We therefore state the issue on review as follows:
Should the firefighters' appeal be dismssed as tardy or as
premature? In other words, should the firefighters' appeal be
di sm ssed with prejudice or without prejudice?

16 In response to the issue on review, we conclude for
two related reasons that the January 19, 2007, and April 26,
2007, circuit court decisions from which the firefighters
appeal ed are not final judgnents or final orders for purposes of

4
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appeal under Ws. Stat. § 808.03(1). First, the decisions do
not dispose of the entire matter of attorney fees, statutory
damages, and costs in litigation between the parties. Second,
because the circuit court has not entered a final, appeal able
judgnment or order disposing of the firefighters' underlying
l[itigation against the Cty relating to the release of public
records, the <circuit court's decisions relating to attorney
fees, statutory danages and costs should not be accorded the
status of final judgnents or final orders for purposes of
appeal .

17 Accordingly, we conclude that the court of appeals
erred in dismssing the firefighters' appeal wth prejudice.
The appeal should have been dism ssed wthout prejudice. The
firefighters may appeal under Ws. Stat. § 808.03(1) when the
circuit court enters final judgnments or orders disposing of the
firefighters' wunderlying litigation against the Cty and the
firefighters' request for fees, damges and costs. We remand
the cause to the circuit court for further proceedings not
inconsistent with this opinion.

I

18 W briefly state the facts relevant to the issue on
revi ew.

19 The firefighters petitioned the circuit court for a
perenptory wit of mandanus conpelling the Gty of Kenosha and
Steve Stanczak, in his capacity as Personnel D rector of the
Cty of Kenosha and <custodian of its personnel records
(collectively "the Cty"), to disclose certain public records

5
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pursuant to Ws. Stat. § 19.37(1)(a).° On April 27, 2006, a
perenptory wit of mandamus was entered stating that "it is
ordered, adjudged and decreed" that the firefighters' petition
for mandanmus be granted subject to limtations stated in the
perenptory wit.

110 The wit conpelled the Cty to disclose nost of the
records sought by the firefighters. It did not, however, grant
or deny the firefighters' petition insofar as the firefighters
sought disclosure of a set of "matrix scores" that, according to
the Gty, had been destroyed by a third-party contractor in the
ordinary course of business. In the perenptory wit the circuit
court requested the Cty and the custodian of the records to
file affidavits based on personal know edge that the matrix
scores were destroyed before the firefighters requested them and
that the custodian has no information as to how the destroyed
material can be retrieved. The perenptory wit also states that

the Gty concedes that the mtrix scores constitute public

® Wsconsin Stat. § 19.37(1) provides in relevant part as
fol | ows:

Mandamus. If an authority withholds a record or a part
of a record or delays granting access to a record or
part of a record after a witten request for
di sclosure is made, the requester may pursue either,
or both, of the alternatives under pars. (a) and (b).

(a) The requester may bring an action for mandanus
asking a court to order release of the record. The
court may permt the parties or their attorneys to
have access to the requested record under restrictions
or protective orders as t he court deens
appropri at e.
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records and that the circuit court retains jurisdiction for the
pur pose of determ ning whether further discovery may be had with
respect to the existence of the matrix scores.

11 After the wit was entered, the Cty provided
affidavits on October 26, 2006, and Novenmber 9, 2006, relating
to the destruction of the matrix scores. No further order or
j udgnent was entered by the circuit court relating to the matrix
scores or any other public records matter that was the substance
of the perenptory wit.

112 On August 4, 2006, the firefighters applied for an
award of attorney fees, statutory danages, and costs pursuant to
Ws. Stat. § 19.37(2)(a).’ The City opposed the application,
arguing anong other things that the firefighters' application

was untinmely under Ws. Stat. § 806.06(4).% The City contended

" Wsconsin Stat. § 19.37(2)(a) provides in relevant part
that "the court shall award reasonable attorney fees, danages of
not |ess than $100, and other actual costs to the requester if
the requester prevails in whole or in substantial part in any
action filed under [s. 19.37(1)] relating to access to a record
or part of a record under s. 19.35 (1) (a)."

8 Wsconsin Stat. § 806.06(4) provides in full as follows:

A judgnent may be rendered and entered at the instance
of any party either before or after perfection. | f
the party in whose favor the judgnent is rendered
causes it to be entered, the party shall perfect the
judgnment within 30 days of entry or forfeit the right
to recover costs. If the party against whom the
judgnment is rendered causes it to be entered, the
party in whose favor the judgnent is rendered shall
perfect it within 30 days of service of notice of
entry of judgment or forfeit the right to recover

costs. | f proceedings are stayed under s. 806.08,
judgnment nmay be perfected at any tinme within 30 days
after the expiration of the stay. If the parties

7
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that Ws. Stat. § 806.06(4) required the firefighters to file
their application no nore than 30 days after the entry of the
April 27, 2006, wit of mandanus.

113 On January 19, 2007, the <circuit court 1issued a
decision denying the firefighters' application for attorney
fees, statutory damages, and costs, agreeing with the Gty that
the application was untinely under Ws. Stat. 8§ 806.06(4). The
circuit court's witten decision relating to the costs and fees
stated in relevant part: "Petitioner's application for costs and
fees is denied."”

114 The firefighters noved for reconsideration of the
circuit court's January 19, 2007, decision. The circuit court
denied the firefighters' notion for reconsideration in a witten
decision entered April 26, 2007. The circuit court's April 26
2007, decision stated in relevant part t hat "[a]fter
reconsideration, the Petitioner's application for costs and fees
remai ns denied."

115 The firefighters appealed from the circuit court's
January 19, 2007, decision denying their application for
attorney fees, statutory damages, and costs, as well as fromthe

circuit court's Apri | 26, 2007, deci si on denying the

agree to settle all issues but fail to file a notice
of dismssal, the judge may direct the clerk to draft
an order dismssing the action. No execution shall
issue until the judgnment is perfected or wuntil the
expiration of the tinme for perfection, unless the
party seeking execution shall file a witten waiver of
entitlement to costs.
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firefighters' nmotion to reconsider the January 19, 2007,
deci si on. The firefighters did not and could not appeal from
the perenptory wit of mandanus entered on April 27, 2006, which
was in their favor.® A final judgment or final order pertaining
to fees or costs nmay be appealed separately from any appeal of
the merits of the underlying dispute.!°

16 In their docketing statenent to the court of appeals,
the firefighters represented that the appeal was taken from two
final judgnents or final orders. The court of appeals ordered

the parties to submt nenoranda addressing the jurisdictional

°® A party cannot appeal from a judgnent or order that is in
its favor. See Mut. Serv. Cas. Ins. Co. v. Koenigs, 110
Ws. 2d 522, 526, 329 N w2d 157 (1983) ("Prior to the
reorgani zation of the court system in 1977 and the consequent
revision in the rules and statutes of appellate procedure, sec.
817.10, Stats., provided any judgnment or order was reviewabl e by
a 'party aggrieved.' This provision was omtted from the 1977
revision, because it was considered nerely to state a
fundanmental and well wunderstood concept upon which standing to
appeal was predicated: 'The elimnation of the phrase in the
revisions of the statutes and rules was not intended to change
the concept that a person had to be aggrieved by a judgnent or
order before he ~could appeal.’ Martineau and Mal ngren
W sconsin Appellate Practice, sec. 601 (1978).").

10 see, e.g., Laube v. Gty of Owen, 209 Ws. 2d 12, 561
N.W2d 785 (Ct. App. 1997) (dismssing as untinmely the Gty of
Onen's appeal from an order disposing of the nerits of the
condemmation litigation, which was a final order, but permtting
the Cty to proceed with its appeal from a subsequent order
requiring the Cty to reinburse the Laubes’ [itigation
expenses). See also Leske v. Leske, 185 Ws. 2d 628, 633, 517
N.W2d 538 (Ct. App. 1994) ("[T]he pendency of a claim for
attorney's fees under a specific fee-shifting statute does not
render a judgnent or order nonfinal, provided that the judgnent
or order disposes of all the substantive causes of action
bet ween the parties.”).
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i ssue of whether either of the two circuit court decisions from
which the firefighters appealed is "final" within the neaning of
Ws. Stat. § 808.03(1). It also ordered the parties to address
whet her the April 27, 2006, perenptory wit of mandanus is
final.

117 Notwi thstanding their representation in the docketing
statenent, the firefighters argued in their nmenorandum to the
court of appeals that "[n]o final judgnent or order has been
filed in this case[.]" The firefighters contended that neither
the circuit court's January 19, 2007, decision nor its April 26,
2007, decision is final for purposes of appeal. The
firefighters therefore urged the court of appeals to dismss the
appeal .

18 The ~court of appeals <concluded that the circuit
court's January 19, 2007, decision denying the firefighters'
application for attorney fees, statutory danages, and costs is a
final order and that the firefighters' appeal from that decision
filed nore than 90 days after entry of the decision was
untinmely. The court of appeals also concluded that the circuit
court's April 26, 2007, decision denying the firefighters
motion for reconsideration did not decide any new issues and

that under Ver Hagen v. G bbons, 55 Ws. 2d 21, 26, 197

N.W2d 752 (1972), the firefighters therefore have no right of

appeal from the April 26, 2007, decision. The court of appeals

therefore concluded that it |acked jurisdiction over any part of

the firefighters' appeal. The court of appeals did not

determ ne whether the April 27, 2006, perenptory wit of
10
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mandanus entered by the circuit court was a final judgnent or
final order.
[

119 We now address the issue on review, nanely whether the
firefighters' appeal should be dismssed wth or wthout
prej udi ce.

20 In order to resolve this issue we nust determne
whet her either of the two circuit court decisions from which the
firefighters appealed is a final judgnment or order for purposes
of Ws. Stat. 8§ 808.03(1). The question whether a docunent is a
final judgnment or order presents an issue of law that this court
reviews independently of the court of appeals and circuit court
but benefiting fromtheir analyses.!!

21 Wsconsin Stat. 8 808.03(1) defines a "final" judgnment
or final order from which appeal may be taken as a matter of
right. It provides in relevant part that "[a] final judgnent or
final order is a judgnent, order or disposition that disposes of
the entire matter in litigation as to one or nore of the
parties .

22 The statute's requirenent that a final judgnment or

final order "dispose" of the entire matter in litigation has

1 See Sanders v. Estate of Sanders, 2008 W 63, 921, 310
Ws. 2d 175, 750 N. W 2d 806.

11
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frequently distressed the Wsconsin courts.*? In two recent

cases, Tyler v. R verbank, 2007 W 33, 299 Ws. 2d 751, 728

N. W2d 686, and Wanbolt v. West Bend Mitual I|nsurance Co., 2007

W 35, 299 Ws. 2d 723, 728 N.W2d 670, the court attenpted to
clarify the statutory text.

123 Tyler and Wanbolt teach that in order to "dispose" of
the entire matter of litigation as to one or nore parties and to
constitute a final judgnent or final order under Ws. Stat.
8§ 808.03(1), a circuit «court's decision nust contain "an
explicit statenment either dismssing the entire matter in
litigation as to one or nore parties or adjudging the entire
matter in litigation as to one or nore parties. Focusing on the
exi stence of an explicit statement will clarify when a docunent
di sposes of the entire matter in litigation and is final for

purposes of appeal."? Furthernore, a circuit court cannot

12 See Tyler v. Riverbank, 2007 W 33, 9Y16-17, 299
Ws. 2d 751, 728 N.W2d 686 ("[Clonfusion remains as parties and
courts attenpt to identify the § 808.03(1) docunent. . . . A
coomon area of confusion. . . is the neaning of the term
"dispose.""); Wanbolt v. Wst Bend Mut. Ins. Co., 2007 W 35,
15, 299 Ws. 2d 723, 728 N W2d 670 (A though "[a]ppeals
pursuant to Ws. Stat. 8 808.03(1) are a fundanental aspect of
l[itigation in this state . . . the question of what constitutes
a final order or final judgnment from which a party my appeal
continues to arise.").

13 Tyler, 299 Ws. 2d 751, T83.

12
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di spose of the entire matter in litigation nmerely by deciding
all the substantive issues presented by the matter: "'Deciding'
a case in the sense of nmerely analyzing legal issues and
resol ving questions of |aw does not dispose of an entire matter
in litigation as to one or nore parties."' Explicit |anguage
di sm ssing or adjudging the matter in litigation is required in
the circuit court's decision to render that decision a final

judgnent or final order for purposes of appeal .

See also id., 917 ("A court disposes of the entire matter
in litigation in one of two ways: (1) by explicitly dismssing
the entire matter in litigation as to one or nore parties or (2)
by explicitly adjudging the entire matter in litigation as to
one or nore parties."); Wnbolt, 299 Ws. 2d 723, 9139 ("[I]n
order to 'dispose' of the matter under 8 808.03(1), a nenorandum
decision nust contain an explicit statement either dism ssing
the entire matter in litigation or adjudging the entire matter
inlitigation as to one or nore parties[.]").

4 Wambol t, 299 Ws. 2d 723, 934. See also Tyler, 299
Ws. 2d 751, 917 ("To define 'dispose' in the negative, a court
merely addressing, or deciding, substantive issues is not enough
to qualify as disposing of them™").

15 Wambol t, 299 W's. 2d 723, 934.

Tyler and Wanbolt also prospectively established a new

requirenent. "In order to further limt the confusion regarding
what docunents are final orders or judgnents for the purpose of
appeal ,” we stated in Tyler and Wnbolt that "we wll,
comrenci ng Septenber 1, 2007, require a statenent on the face of
a docunent that it is final for the purpose of appeal. Absent
such a statenment, appellate courts should liberally construe
anbiguities to preserve the right of appeal.” Wanbolt, 299

Ws. 2d 723, 150. See also Tyler, 299 Ws. 2d 751, 925.

The prospective requirenment established in Tyler and
Wanbolt does not, however, apply in the present case. Al
rel evant docunents in the instant case were entered prior to
Sept enber 1, 2007.

13
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124 In Tyler, for exanple, we determned that the circuit
court's order denying Tyler's post-trial notions did not dispose
of the entire mtter in litigation because although it
"include[d] a series of notion denials and findings to support
them it [did] not include any |anguage related to the disposa
of Tyler's claims."'® The Tyler court concluded that a judgment
stating in relevant part that "the clainms of Plaintiff are
dism ssed with prejudice" constituted the final judgnment from
whi ch an appeal could be taken. The judgnent was the first and
only docunent to dispose of the entire matter in litigation
after the jury verdict.?’

125 In Wanbolt, we concluded that the circuit court's
menor andum decision granting a defendant's notion for sunmary
j udgnent against the Wanbolts was not a final judgnment or fina
order when the decision did not contain an explicit statenent
dism ssing or adjudging the entire matter in litigation as to
one or nore parties.® A later order in Wanbolt that does
contain an explicit statenent dismssing the matter against a
party was the appropriate final, appealable order.?'® This
docunent denied the Wanbolts' nmotion for reconsideration

stating that "for the reasons stated in the Court's Menorandum

16 Tyler, 299 Ws. 2d 751, Y19.
7 0d., f22.

8 \Wanbolt, 299 Ws. 2d 723, 940. See also id., 97.

19 Wanmbol t, 299 Ws. 2d 723, 740.

14
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Decision . . . [the defendant who noved for summary |judgnment
agai nst the Wanbolts] is dismissed fromthis action."?°

26 A npre recent case, Sanders v. Estate of Sanders, 2008

W 63, 310 Ws. 2d 175, 750 N.W2d 806, further illustrates our
conclusion in Tyler and Wanbolt that a judgnment or order nmnust
contain an explicit statenment either dism ssing or adjudging the
entire matter in litigation as to one or nore parties to
"di spose” of the matter of litigation for purposes of Ws. Stat.
8§ 808.03(1). We concluded in Sanders that the circuit court's
order disposed of the entire matter in litigation as to at | east
one party because the order stated that "all clains brought and
made by and between Diane Sanders and [the Estate] are hereby
di sm ssed on the nerits and without costs" and further that "all
clains have been resolved or adjudicated at the trial court

| evel . "2!

We al so concluded in Sanders that an order confirmng
the sale of real estate was not a final order for purposes of
appeal because it did not determne the entire matter in
litigation between the parties relating to real estate.??

27 Consistent with Tyler, Wanbolt, and Sanders, the court

of appeals focused its inquiry on whether either of the two
circuit court decisions from which the appeal was taken contains

"an explicit statenent either dismssing the entire matter in

20 Wanbolt, 299 Ws. 2d 723, 910.

2l sanders v. Estate of Sanders, 2008 W 63, 941, 310
Ws. 2d 175, 750 N. W 2d 806.

22 1d., f140.

15
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litigation as to one or nore parties or adjudging the entire

3 The court of

matter in litigation as to one or nore parties."?
appeal s concluded that the circuit court's January 19, 2007,
deci sion contains such a statenment because it explicitly denied
the firefighters' application for attorney fees, statutory
damages, and costs. The City, in its brief to this court,
supports the court of appeals' <conclusion that "[t]he final
order . . . was entered January 19, 2007, nore than ninety (90)
days before the notice of appeal."?

128 We do not agree wth the court of appeals' analysis of
the ~circuit <court's decisions from which the firefighters
appeal ed. It is clear that neither the January 19, 2007,
decision denying the firefighters' application for attorney
fees, statutory danmages, and costs nor the April 26, 2007,
deci sion denying the firefighters' notion for reconsideration of
the January 19, 2007, decision contains an explicit statenent
dismssing or adjudging the entire matter regarding attorney
fees, statutory damages, or costs in litigation between the
firefighters and the CGty. In stating that the firefighters'
application for attorney fees, statutory damages, and costs is
denied, the circuit court nerely decided a substantive issue
before it, nmuch as the circuit court in Tyler did when it denied
Tyler's post-trial notions in an order that this court

determined not to be final. Nei ther the January 19, 2007,

23 Tyler, 299 Ws. 2d 751, T83.

24 Brief of Respondents-Respondents at 6.

16



No. 2007AP1198

decision nor the April 26, 2007, decision took the additiona
step necessary to dispose of the entire matter of attorney fees,
statutory damages, or costs in |itigation. Nei t her deci sion
states, for exanple, that the firefighters' claim for attorney
fees, statutory danages, and costs is dismssed or that the Cty
is dismssed from the action. Nor did the decisions finally
adjudge all the attorney fees, statutory danages, or costs in
the course of litigation in the circuit court. Future attorney
fees mght be incurred in the proceedings relating to the
pending matrix scores, as we di scuss bel ow

129 The parties and the court of appeals do not identify
any other circuit court docunent from which the firefighters
could have appealed the circuit court's decision denying the
firefighters' application for attorney fees, statutory damages,
and costs. Qur review of the circuit court record confirmnms that
the January 19, 2007, and April 26, 2007, decisions are the only
two docunents that the «circuit court entered after the
firefighters filed their application for attorney fees,
statutory damages, and costs.

130 Accordingly we conclude that no docunment explicitly
di sm sses or adjudges the entire matter in litigation as to one
or nore parties. No docunent finally disposes of the matter of
attorney fees, statutory damages, or costs.

131 When a docunent does not explicitly state that it is
di sm ssing or adjudging the entire matter as to one or nore of
the parties, the appropriate course of action for an appellate
court "is to liberally construe docunments in favor of tinely

17
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appeal s."?® This general tenet of appellate practice further
supports our conclusion that the <circuit court's decisions
relating to fees, damages, and costs were not final judgnents or
final orders for purposes of appeal.

132 The ~court of appeals therefore was correct in
di sm ssing the appeal but erred in dismssing it as tardy. The
firefighters' appeal of the denial of attorney fees, statutory
damages, and <costs is premature, and the appeal nust be
di sm ssed wi thout prejudice.

133 The firefighters wuse a sonmewhat di fferent but
substantially simlar argunent to support their position that
the circuit court's January 19, 2007, and April 26, 2007,
decisions relating to fees, danmages, and costs are not final for
pur poses of appeal to the court of appeals. They contend, as we
expl ai ned previously, that the two circuit court decisions are
not final for purposes of appeal because the circuit court has
not yet entered a final, appeal able judgnent or order disposing
of the firefighters' wunderlying litigation against the Gty
relating to the release of public records. The firefighters
contend that the April 27, 2006, perenptory wit of mandanus
does not constitute a final judgnment or order disposing of the
entire matter in the firefighters' underlying litigation against
the Gty for release of public records. Rel ying on | anguage

from a decision of the United States Court of Appeals for the

25 sanders, 310 Ws. 2d 175, 933 (quoting Wanbolt, 299
Ws. 2d 723, 146).
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Seventh Circuit, the firefighters argue that "[t]he denial of a
request for fees as a 'prevailing party' is not appeal able when
the nerits are not appealable, for questions about who has
prevailed cannot intelligently be resolved in advance of the
merits."?°

134 The court of appeals did not address the argunent that
the firefighters set forth. In light of our analysis under Ws.
Stat. § 808.03(1) of the nature of the tw <circuit court
decisions from which the firefighters appeal ed, we al so need not
decide the nerits of the firefighters' argument that the circuit
court's January 19, 2007, and April 26, 2007, decisions are not
final judgnments or final orders for purposes of appeal because
the April 27, 2006, perenptory wit of mandamus does not
constitute a final judgment or final order for purposes of
appeal . We nevertheless address the firefighters' argunent
because the cause is being remanded to the circuit court and the
firefighters' argunent nay be presented to the circuit court.

35 A perenptory wit of mandamus is a judgnent or order.?’
Thus Ws. Stat. 8§ 808.03(1) applies to determ ne whether the
perenptory wit of mandamus is a final judgnment or order for

pur poses of appeal, and Tyler, Wanbolt, and Sanders al so apply.

These cases teach, as we explained previously, that in order to

"di spose” of the entire matter in litigation as to one or nore

26 sandwi ches, Inc. v. Wndy's Int'l, Inc., 822 F.2d 707,
711 (7th Gr. 1987).

2 State ex rel. Tiner v. MIlwaukee County, 81 Ws. 2d 277,
278, 260 N.W2d 393 (1977).

19



No. 2007AP1198

parties and to constitute a final judgnent or final order
pursuant to Ws. Stat. § 808.03(1), a circuit court docunent
must include "an explicit statenment either dism ssing the entire
matter in litigation as to one or nore parties or adjudging the
entire matter in litigation as to one or nore parties."?®

136 In the present case, the April 27, 2006, perenptory
wit of mandanus nay be viewed as containing explicit |anguage
di sposing of sonme, but not all, matters in litigation between
the firefighters and the Gty relating to the release of public
records. The April 27, 2006, perenptory wit explicitly
"ordered, adjudged and decreed”" that the Gty nust disclose
certain records to the firefighters, but neither required
rel ease of the matrix scores nor denied the firefighters' right
to their release. Although the perenptory wit may be viewed as
havi ng decided and disposed of sone nmatters in litigation, it
did not dispose of the entire matter in litigation between the
parties. The disposition of the mtrix scores renained

unr esol ved.

28 Tyler, 299 Ws. 2d 751, T83.

See also id., 917 ("A court disposes of the entire matter
in litigation in one of two ways: (1) by explicitly dismssing
the entire matter in litigation as to one or nore parties or (2)
by explicitly adjudging the entire matter in litigation as to
one or nore parties.”); Wanbolt, 299 Ws. 2d 723, 939 ("[I]n
order to 'dispose' of the matter under § 808.03(1), a nenorandum
decision nust contain an explicit statenment either dism ssing
the entire matter in litigation or adjudging the entire matter
inlitigation as to one or nore parties.").

20
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137 The perenptory wit is simlar to the order confirmng
the sale of real estate in Sanders, which the Sanders court
concluded was not final for purposes of appeal. W concluded in
Sanders that the circuit court's order confirmng the sale of
real estate was not a final order because it left mtters
relating to the real estate unresolved, including the question
whet her the Estate of Sanders had conplied with its obligation
to bring the land into conpliance with environmental standards.?

138 The perenptory wit in the present case, |ike the
order confirmng the sale in Sanders, left at |east one matter
in litigation wunresolved. The wit did not dispose of the
firefighters' petition for mandanus insofar as it related to the
matri x scores. The wit therefore cannot be final for purposes
of Ws. Stat. § 808.03(1).%

139 The reasoning in Sanders extends to the circuit

court's decisions relating to attorney fees, statutory damages,

29 sanders, 310 Ws. 2d 175, 940.

%0 The Gty argues that the circuit court intended for the
perenptory wit to be a final judgnment, relying upon statenents
that the circuit court nade orally on the record. This inquiry
into the circuit court's intent, however, is foreclosed by
Wanbolt, which states that "a negative answer to the question of
whet her an order or judgnent disposes of the substantive issues
obvi ates the need to reach the question of [the circuit court's]
intent, for an order that fails to dispose of the substantive
issues in a litigation with respect to one or nore parties
cannot be a final order or final judgment wunder the plain
meaning of Ws. Stat. § 808.03(1)." Wanbolt, 299 Ws. 2d 723,
130 n.9. Wanbolt nakes clear that under Ws. Stat. § 808.03(1),
the circuit court's intentions cannot render final a docunent
that otherwi se is not final

21



No. 2007AP1198

and costs as well. Because neither the perenptory wit of
mandanus nor any other docunent disposed of the entire matter in
litigation relating to the firefighters' requests for public
records, the circuit court was not in a position to dispose of
the entire matter relating to the attorney fees, statutory
damages, and costs that the firefighters may be entitled to as
the prevailing party under Ws. Stat. 8§ 19.37(2)(a).

40 The firefighters' attorney fees, for exanple, are not
necessarily fixed when the circuit court has yet to dispose of
the firefighters' demand for disclosure of the matrix scores
The <circuit court's decisions relating to attorney fees,
statutory danmmges, and costs therefore mght not be the |ast
word regarding these matters and should not be accorded the
status of final judgnents or final orders for purposes of
appeal . This holding conports wth a purpose underlying the
rule that an appeal may be taken as a matter of right only from
final judgnents or final orders, nanely the purpose of ensuring
that factual and |egal questions conme before an appellate court

only one time, after the circuit court has resolved all issues.?!

31 See Heaton v. Indep. Mrtuary Corp., 97 Ws. 2d 379, 395-
96, 294 N.W2d 15 (1980) ("The purpose of sec. 808.03, Stats.
provi di ng appeal as of right of final orders and judgnents and
l[imting appellate review of internediate determ nations until
final judgnent unless the court of appeals permts an earlier
appeal is twofold: (1) to protect the trial proceedings by
avoi di ng unnecessary interruptions and delay caused by multiple
appeals and (2) to reduce the burden on the court of appeals by
limting the nunber of appeals to one appeal per case and
al l owi ng pieceneal appeals only under the special circunstances
set forth in sec. 808.03(2), Stats.").
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41 In sum we conclude that the «circuit court's
January 19, 2007, and April 26, 2007, decisions from which the
firefighters appealed are not final judgnents or final orders
for purposes of appeal under Ws. Stat. § 808.03(1). They do
not dispose of the entire nmatter of attorney fees, statutory
damages, and costs in litigation between the parties.
Furt hernore, because the circuit court has not entered a final
appeal abl e judgnent or order disposing of the firefighters
underlying litigation against the Cty relating to the rel ease
of public records, the circuit court's decisions relating to
attorney fees, statutory damages, and costs should not be
accorded the status of final judgnents or final orders for
pur poses of appeal.

142 Accordingly, we conclude that the court of appeals
erred in dismssing the firefighters' appeal wth prejudice.
The appeal should have been dism ssed wthout prejudice. The
firefighters may appeal under Ws. Stat. § 808.03(1) when the
circuit court enters final judgnments or orders disposing of the
firefighters' wunderlying litigation against the Cty and the
firefighters' request for fees, damages, and costs. W remand
the cause to the circuit court for further proceedings not
i nconsistent with this opinion.

43 By the Court.—Fhe decision of the court of appeals is

reversed and the cause renanded.
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144 PATI ENCE DRAKE ROGGENSACK, J. (concurring). | agree
with the majority opinion's conclusion that the perenptory wit
i ssued April 27, 2006, did not dispose of the entirety of the
Kenosha Professional Firefighters, Local 414, |AFF, AFL-CI O and
Alan M Horgen's (hereinafter collectively referred to as the
firefighters) petition for mandanmus to conpel conpliance wth
their open records request because it was not a final order with
regard to the matrix scores they had requested.? Il wite in
concurrence because the lack of finality of the perenptory wit
is the sole reason that this court should conclude that the
January 19, 2007, decision denying statutory attorney fees is
not a final order. Stated otherw se, because the firefighters
nmoved for an award of attorney fees prior to the circuit court's
rendering a final decision on the nerits, their notion for
attorney fees was premature, not |ate. Accordi ngly, I
respectfully concur in the najority opinion.

. BACKGROUND

45 This case arises from an open records request nade by
the firefighters. Because the firefighters were forced to go to
court to obtain conpliance with their open records request and
because the circuit court concluded that the Cty of Kenosha
(the CGty) inproperly denied part of that request, the
firefighters claimed a statutory right to "reasonable attorney
fees, damages of not |ess than $100, and other actual costs"

under Ws. Stat. 8§ 19.37(2)(a).

! Majority op., T38.
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146 Three decisions relating to the firefighters' open
records request are at issue here: The April 27, 2006,
perenptory wit, the January 19, 2007, decision denying the
firefighters' notion for attorney fees as untinely filed and the
April 26, 2007, decision denying the firefighters' notion for
reconsi deration of the January 19, 2007, deci si on. The
firefighters contend that the April 27, 2006, perenptory wit is
not a final order under the provisions of Ws. St at .
§ 808.03(1), and therefore, they were premature in noving for an
awar d of reasonabl e att orney fees under W s. St at .
§ 19.37(2)(a). The firefighters argue that Dbecause the
April 27, 2006, perenptory wit was not a final order on the
merits of their claim the January 19, 2007, decision denying
fees could not have been a final order on the issue of fees in
t his case.

1. DI SCUSSI ON

147 1n recent years, we have attenpted to explain what a

judgnment or order nust contain if it is to be final for purposes

of appeal under Ws. Stat. 8§ 808.03(1). See Sanders v. Estate

of Sanders, 2008 W 63, 310 Ws. 2d 175, 750 N.W2d 806; Tyler

V. RiverBank, 2007 W 33, 299 Ws. 2d 751, 728 N W2d 686;

Wanbolt v. W Bend Mit. Ins. Co., 2007 W 35, 299 Ws. 2d 723,

728 N.W2d 670; Harder v. Pfitzinger, 2004 W 102, 274 Ws. 2d

324, 682 N W2d 398. Notwi thstanding all of our efforts, the
petitions for review that turn on the issue of finality keep

com ng.
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148 Today we attenpt to explain finality on the nerits in
the context of a perenptory wit of mandanus that was issued
April 27, 2006. | join the mpjority opinion's conclusion that
the perenptory wit was not a final order on the nerits of the
underlying action.? However, there is at |east one other issue
that nay be affected by the lack of finality of the perenptory
wit. This issue, and perhaps others, |urks, unspoken, in the
maj ority opinion's discussion of whether the January 19, 2007,
decision that denied the firefighters' request for fees was a
final order.

149 The following is the issue that is apparent to ne. |Is
it even possible for a decision denying attorney fees to have
been an appeal abl e deci sion because an appeal abl e decision on
the nerits has not been made? To state the issue otherw se
even though there can be the entry of a final order on the
merits of an action, i.e., an appeal able order, when a request

for attorney fees is pending, Bauneister v. Autonmated Products,

Inc., 2004 W 148, 4931, 277 Ws. 2d 21, 690 Nw2d 1, it does

not necessarily follow that there can be a final order on
attorney fees, i.e., an appeal able order, when a final order on
the nerits has not yet been nade.

50 The mmjority opinion's analysis seenms to assune that
the circuit court's decision denying fees could have been a
final, appealable decision, even though the <circuit court's
decision on the nerits was not final and therefore, not

appeal abl e. The majority opinion gives this inpression by

? 1d.
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exam ning the January 19, 2007, decision on attorney fees to
determine whether the decision conplied wth Sanders and
Wanbolt.® However, if a final decision on the merits, i.e., an
appeal able decision on the nerits, is required before it is
possible to have a final decision on attorney fees, then there

is no need to do a Sanders/VWanbolt finality analysis on the

attorney fee decision because that decision could never be a
final decision

151 The connection between the lack of finality in the
peremptory wit and whether the decision denying fees could
neverthel ess be a final decision for purposes of appeal was not
briefed or argued. Furthernore, it is an open question that has
not been directly addressed by a Wsconsin appellate court.

152 Hartman v. Wnnebago County, 216 Ws. 2d 419, 574

N.W2d 222 (1998) and Purdy v. Cap Gemini Anerica, Inc., 2001 W

App 270, 248 Ws. 2d 804, 637 N.W2d 763, give sonme assistance
in identifying the connection between the finality of the merits
of the underlying action and how an award of attorney fees fits
within the costs permtted when a final judgnent is perfected.

However, they do not resolve the question of whether an adverse

% See id., 1127-28.
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deci sion on attorney fees may be appeal ed when a decision on the
merits of the claimhas not been resolved in a final order.*

153 In Hartnman, we exam ned whether the statutory attorney
fees provided under 42 U S.C § 1988 to a successful plaintiff
on a 42 U S. C 8§ 1983 claimcane within Ws. Stat. § 806.06(4)'s
requirenent to tax those fees wthin 30 days of entry of
judgment or forfeit the right to them Hartman, 216 Ws. 2d
419, f12. Qur decision turned on interpreting the neaning of
"costs" in 8§ 806.06(4) to decide whether that term enconpassed
statutory attorney fees. 1d., 121. By interpreting the neaning
of "costs" in Ws. Stat. § 814.04(2), we concluded that "costs"
had the sane neaning in § 806.06(4). Id., 926. The § 1988
attorney fees were "costs" within the nmeaning of 8§ 814.04(2)
because they were fees "allowed by law." 1d. Therefore, they
had to be taxed within 30 days of entry of judgnent or they were
forfeited. I1d., 936. Query, how can an order on attorney fees
be final and taxable if there is no final judgnent on which to
tax thenf

154 In Purdy, the court of appeals reviewed whether a
request for attorney fees based on a provision in Purdy's

enpl oynment contract was made too |ate. Purdy, 248 Ws. 2d 804,

* The question of whet her the decision denying the
firefighters' request for attorney fees was an appeal able fina
order before a final order was entered on the nerits of their
underlying claim was never briefed or argued to us. The
firefighters never nade the argunent that the majority opinion
relies upon for its determnation that the January 19, 2007
deci sion denying the firefighters' notion for statutory attorney
fees was not a final order. | do not decide this question in
this concurrence.
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13. Wien Cap Gemini noved to dismiss Purdy's claimas untinely,

the <court of appeals affirmed the dismssal, relying on
Hartman's interpretation of Ws. Stat. § 806.06(4). Id., 1714-
15. In so doing, Purdy linked a contractual right to attorney

fees to the statutory obligation to perfect costs in 30 days or
| ose them There was no di scussion of what obligation one m ght
have in regard to attorney fees if there were not a final
judgnment on the nerits of the action when the award of attorney
fees was made.

155 However, other courts have explained that entry of a
final order or judgnent on the nerits is required before an
adverse decision on attorney fees can be appeal ed. Prod. &

Mai nt. Enpl oyees' Local 504 v. Roadnmaster Corp., 954 F.2d 1397,

1401 (7th Cr. 1992) (reasoning that if the underlying decision
on the nerits of plaintiff's ERISA claim was not final, neither
is the decision regarding attorney fees wunder 29 U S. C

1132(g)(1)); Richardson v. Penfold, 900 F.2d 116, 118 (7th Cr.

1990) (concluding that the trial <court erred in awarding
attorney fees, which award was premature because a judgnent on
the nerits of plaintiff's <claim had not been entered);

Sandwi ches, Inc. v. Wendy's Int'l, Inc., 822 F.2d 707, 711 (7th

Cr. 1987) (concluding that the "denial of a request for fees as
a 'prevailing party' is not appeal able when the nmerits are not
appeal abl e").

156 The reasoning of Roadmaster, Ri chardson and Sandw ches

is persuasive. They raise ny concern about the way in which the
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maj ority opinion analyzes the January 19, 2007, decision that
denied the firefighters' request for attorney fees.
I11. CONCLUSI ON

157 The lack of finality of +the perenptory wit is
sufficient reason to <conclude that the January 19, 2007,
decision is not a final order denying statutory attorney fees.
| would not venture further.

158 Accordingly, | respectfully concur.

59 | am authorized to state that Justices ANNETTE
KI NGSLAND ZI EGLER and M CHAEL J. GABLEMAN join this concurrence.
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